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United States Court of Appeals
FOR THE DI STRICT OF COLUMBI A CIRCUI T
Argued Cctober 5, 1998 Deci ded Decenmber 11, 1998
No. 98-5009

Thomas Harol d Lake and Rose C. Lake,

Appel | ant's

Robert E. Rubi n,

Secretary of the Treasury of the United States,

Appel | ee
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98-5316, 98-5356, 98-5357, 98-5359, 98-5359, 98-5360,

98-5369, 98-5370, 98-5371, 98-5372, 98-5373, 98-5374,

98- 5375, 98-5376, 98-5377, 98-5378, 98-5379, 98-5380,

98-5381, 98-5382, 98-5383, 98-5384, 98-5385, 98-5386,
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Appeal s fromthe United States District
Court for the District of Colunbia

(97¢v02767) (98cv00331)
(97cv02768) (98cv00332)
(97cv027609) (98cv00333)
(97cv02770) (98cv00421)
(98cv00264) (98cv00422)
(98cv00265) (98cv00423)
(98cv00266) (98cv00424)
(98cv00267) (98cv00425)
(98cv0026 ) (98cv00426)
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(98cv00753) (98cv01511)
(98cv00754) (98cv01512)
(98cv00849) (98cv01513)
(98cv00850) (98cv01514)
(98cv00851) (98cv01515)
(98cv00975) (98cv01526)
(98cv00976) (98cv01527)
(98cv00994) (98cv01528)
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(98cv01327) (98cv01609)
(98cv01328) (98cv01611)
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(98cv01341) (98cv01622)
(98cv01343) (98cv01631)
(98cv01344) (98cv01632)
(98cv01345) (98cv01683)
(98cv01346) (98cv01684)
(98cv01347) (98cv01685)
(98cv01348) (98cv01686)
(98cv01364) (98cv01687)
(98cv01365) (98cv01705)
(98cv01366) (98cv01706)
(98cv01707) (98cv01755)
(98cv01708) (98cv01762)
(98cv01709) (98cv01763)
(98cv01717) (98cv01764)
(98cv01718) (98cv01765)
(98cv01719) (98cv01766)
(98cv01720) (98cv01885)
(98cv01721) (98cv01888)
(98cv01723) (98cv01890)
(98cv01724) (98cv01891)
(98cv01725) (98cv01893)
(98cv01726) (98cv01900)
(98cv01728) (98cv01903)
(98cv01751) (98cv01905)
(98cv01752) (98cv01907)
(98cv01753) (98cv01908)
(98cv01754)

Fred A Onhlinger argued the cause for appellants. Wth

himon the briefs was J. Ham|ton MMenany.

Murray S. Horwitz, Attorney, U S. Departnent of Justice,
argued the cause for appellee. Wth himon the brief were
Loretta C. Argrett, Assistant Attorney General, Wlm A
Lewis, U S. Attorney, and Jonathan S. Cohen, Attorney, U. S
Departnment of Justice. Curtis C Pett and Gary W All en,
Attorneys, entered appearances.

Bef ore: Henderson, Randol ph, and Tatel, G rcuit Judges.
pinion for the Court filed by Crcuit Judge Randol ph.

Randol ph, Circuit Judge: These are consolidated appeal s

fromdistrict court judgnents dismssing, for |lack of jurisdic-

tion, one hundred and thirty-eight conplaints. Though filed
by di fferent individuals, each conplaint contained the sane
cause of action. The action filed by Thomas H and Rose C
Lake is typical. The Lakes sought injunctive and decl aratory
relief, and damages. The Internal Revenue Service, their
conplaint alleged, failed to conply with the Lakes' witten
request, "[p]Jursuant to the requirenents of the Privacy Act at
5 USC 552a(d)(1)," for the disclosure of information explain-
i ng "adverse determ nations" made by the I RS regardi ng
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their tax liability. According to the governnent, the IRS has
recei ved hundreds of identical, or nearly identical, requests
fromindividuals around the country.

The Lakes relied on a section of the Privacy Act requiring
federal agencies, upon the request of an individual, to furnish
such information "pertaining” to that individual as is con-
tained in the agency's "systemof records.” 5 U S.C
s 552a(d)(1). If not satisfied with the agency's response, the
requester may bring a civil action against the agency for
injunctive relief and damages. See 5 U.S.C. s 552a(qg)(1)(B)

(3) (A & (4).

The judgnents disnmissing the conplaints for lack of juris-
diction rested on a provision of the Internal Revenue Code--
26 U.S.C. s 7852(e)--which states as foll ows:

The provisions of subsections (d)(2), (3) and (4), and (g) of
section 552a of title 5, United States Code, shall not be
applied, directly or indirectly, to the determ nation of the
exi stence or possible existence of liability (or the anmpunt

t hereof) of any person for any tax, penalty, interest, fine,
forfeiture, or other inposition or offense to which the
provisions of this title apply.

Both of the two district court opinions in these cases took
s 7852(e) to nmean that "the provision of the Privacy Act
providing the federal district courts with jurisdiction over civil
actions to enforce the Privacy Act 'shall not be applied to the
IRS." Maxwell v. Rubin, 3 F. Supp. 2d 45, 48 (D.D.C. 1998).
In other words, although subsection (d)(1) of the Privacy Act
may require the RS to furnish copies of records to an
i ndividual, s 7852(e)'s withdrawal of the subsection (g) juris-
di ctional grant |eaves the federal courts with no power or
authority to force the IRS to conply.

One of the district court's opinions relied on England v.
Conmi ssioner, 798 F.2d 350 (9th G r. 1986), a case differing
fromthose before us in one inportant respect. The taxpay-
er's Privacy Act suit in England sought, not a disclosure of
I RS records under subsection (d)(1), but an anendnent of
t hem pursuant to subsections (d)(2) and (d)(3). These provi-
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sions pernmt an "individual to request anendnent of a record
pertaining to him" and require the agency either to make the
correction or explain why it will not. 5 U S C s 552a(d)(2),
(3). As with a request for disclosure, subsection (g) gives the
i ndividual a right to sue in district court for an injunction and
damages if the agency refuses to amend the records. See 5

US. C s 552a(g)(1)(A). The England court put its decision in
terns of lack of "jurisdiction." But it is also clear that

Engl and had no cause of action. Section 7852(e) explicitly
deprives taxpayers of any right under the Privacy Act anmend-

ment provisions--subsections (d)(2), (d)(3) and (d)(4)--to

force the IRS to respond to requests for the correction of tax
records relating to the determ nation of their tax liability. 1In
contrast, s 7852(e) does not nention the Privacy Act's disclo-
sure provision (subsection (d)(1)). This leads to a textua
argunent in favor of the plaintiffs: s 7852(e)'s reference to
subsection (g), they contend, nmust be limted to suits dealing

wi th the anendnment of tax records because only the Privacy

Act's anmendnent provisions are expressly made i napplicable

to tax records.

There is a related point in plaintiffs' favor. To the extent
t hat subsection (g) of the Privacy Act allows individuals to sue
agenci es for damages, it represents a waiver of the govern-
ment's sovereign inmunity. See McMIlen v. United States
Dep't of Treasury, 960 F.2d 187, 188 (1st Cr. 1991) (per
curiam). Wthout subsection (g), plaintiffs seeking disclosure
of tax records could never recover damages for Privacy Act
viol ations. But general federal question jurisdiction under 28
US. C s 1331 wuld allow an injunction action against a
government official for violating the Privacy Act even if
Congress had never enacted subsection (g). Congress years
ago abol i shed the m ni num anount -i n-controversy require-
ment and wai ved sovereign imunity in all cases seeking
relief "other than noney damages.” 5 U S.C. s 702; see
Bowen v. Massachusetts, 487 U. S. 879, 897 (1988); Hubbard
v. Adm nistrator, Envtl. Protection Agency, 982 F.2d 531, 533
(D.C. Cr. 1992) (en banc). On this view of the interplay of
the statutes, if s 7852(e) rendered subsection (g) inapplicable
to Privacy Act disclosure suits regarding tax determn nations,
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plaintiffs could not recover danages. But under 28 U.S.C.

s 1331,1 the district court still had jurisdiction over their
clains for injunctive relief resulting fromthe IRS s all eged
failure to disclose the records in violation of subsection (d)(1).

There are two problenms with the analysis in the |ast
paragraph. The first is that it enbodi es an argunent the
plaintiffs never made. The second is that it ignores another
provision, revised in the sane |egislation containing s 7852(e),
a provision neant to deal very precisely and conprehensively
with the IRS s disclosure of tax return information. 1In the
Tax Reform Act of 1976, passed in the wake of Watergate and
VWi te House efforts to harass those on its "enemes |list," see
Tax Analysts v. |IRS, 117 F.3d 607, 611 (D.C. Gr. 1997),
Congress anmended s 6103 of the Internal Revenue Code to
protect the privacy of tax return information and to regul ate
in mnute detail the disclosure of this material.2 See Church
of Scientology v. IRS, 484 U S. 9, 16 (1987); Tax Anal ysts,
117 F.3d at 611, 615. As anmended, s 6103 now prohibits the
IRS fromrevealing a taxpayer's return information to the
public, but requires the IRS to disclose the information to the
taxpayer if this "would not seriously inpair Federal tax
adm nistration.” 26 U S . C. s 6103(e)(7). The Seventh Cr-
cuit has decided that s 6103, although not franmed as an
exception to the Privacy Act, overrides any inconsistent provi-
sions of prior statutes, including the Privacy Act, and repre-
sents the exclusive statutory route for taxpayers to gain
access to their return information. See Cheek v. IRS, 703
F.2d 271, 271-72 (7th G r. 1983). The Senate report acconpa-

1 The Lakes' conplaint invoked jurisdiction not only under sub-
section (g) of the Privacy Act, but also under 28 U S.C. s 1331; and
it naned the Secretary of the Treasury, in his official capacity, as a
def endant .

2 See, e.g., 26 U S.C s 6103(a) (stating that "[r]eturns and return
i nformati on shall be confidential” and not subject to disclosure
"except as authorized by this title"); s 6103(c) (permtting, subject
to requirenments and conditions prescribed by the Secretary of
Treasury, disclosure of taxpayer's return or return information to
t axpayer's designee); s 6103(e) (requiring the IRS to disclose an
individual's return to the individual "upon witten request”).

nying the 1976 revision of s 6103 supports this view 3 O her
consi derations do as well. The condition on disclosure of
return information in s 6103(e)(7)--"would not seriously im
pair Federal tax admi nistration"--has no counterpart in the
Privacy Act. This strongly suggests that Congress intended

s 6103 to be the exclusive neans by which individuals my
obtain tax records relating to them A conparison of the
preci se treatnment of return information in s 6103 and the

i npreci se regul ati on of agency records in the Privacy Act
reveal s many other differences. In anal ogous circunstances,
we have held that the Freedom of Information Act does not
govern the disclosure of information when, in another statute,
Congress has dealt with disclosure of the same information

t hrough "conprehensive, carefully tailored and detail ed" pro-
vi sions "designed to protect both the interest of" those seek-
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ing the information and the interest in "confidentiality.” Ric-
chio v. Kline, 773 F.2d 1389, 1395 (D.C. Cr. 1985); see also
Essential Info., Inc. v. United States Info. Agency, 134 F. 3d
1165, 1169 (D.C. Gr. 1998) (Henderson, J., concurring). On
the sane basis, we believe that the specific provisions of

s 6103 rather than the general provisions of the Privacy Act
govern the disclosure of the sort of tax information requested
here. See Crawford Fitting Co. v. J.T. G bbons, Inc., 482

U S. 437, 445 (1987); Colorado Nurses Ass'n v. Federal Labor

3Recent Congressional action with respect to privacy in genera
has had an inpact on the disclosure of tax information [citing
the Privacy Act]. However, the Congress did not specifically
focus on the unique aspects of tax returns in the Privacy Act.
The conmittee has reviewed each of the areas in which returns
and return information are now subject to disclosure. Al-

t hough present |aw describes income tax returns as "public
records, " open to inspection under regul ati ons approved by the
President, or under Presidential order, the commttee felt that
returns and return information should generally be treated as
confidential and not subject to disclosure except in those limt-
ed situations delineated in the newWy amended section 6103
where the conmittee decided that disclosure was warranted.

S. Rep. No. 94-938, at 318 (1976), reprinted in 1976 U S.C. C A N.
2897, 3747 (paragraph breaks and footnote omtted).
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Rel ations Auth., 851 F.2d 1486, 1492 (D.C. Cir. 1988); see
al so 2A Sutherland Statutory Construction s 51.05 (Nor-
man J. Singer ed., 4th ed. 1984).

The plaintiffs in these cases were fully aware of their rights
under s 6103. They "elected"” not to follow s 6103, fearing
an | RS decision that conpliance with their requests woul d
seriously underm ne adnministration of the tax |aws. Appel-
lants' Reply Brief at 16. Wiether the I RS woul d be warrant -
ed in coming to that conclusion is not for us to say at this
point. Qur decision, like that of the Seventh Circuit in Cheek
is that individuals seeking "return information"” (26 U S.C
s 6103(b)), must do so pursuant to s 6103 of the Interna
Revenue Code, rather than the Privacy Act. W therefore
affirmthe judgnments of the district court, although not on the
jurisdictional rationale contained in its opinions.

So ordered.
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